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PROCEEDI NGS
(11: 24 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
next in No. 02-1603, Jeffrey A. Beard v. Ceorge E. Banks.

M . Ei senberg.

ORAL ARGUMENT OF RONALD EI SENBERG
ON BEHALF OF THE PETI TI ONERS

MR. ElI SENBERG. M. Chief Justice, and may it
pl ease the Court:

At his trial in 1983, George Banks' team of
three defense | awers presented 23 mtigation wtnesses,
including three forensic psychiatrists, his nother,
br ot her, and co-workers, a priest, and two nuns. The
trial court instructed the jury that it nust consider any
mtigating evidence unless it was unaninous in rejecting
it.

Now Banks clains that MIls v. Maryl and, a
ruling of this Court made after the conpletion of his
direct appeal, entitles himto re-open his death sentence
for the killing of 13 people. In fact, MIIls creates a
new di stinct rule regulating the manner of conducting a
death penalty hearing that is not applicable retroactively
and that in any case was reasonably applied by the State
courts attenpting to interpret it.

The primary issue in this case, though, is
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whet her the MIIls rule which prohibits unanimty
requirenents at the mtigation stage was nmerely a m nor
application of existing |aw dictated by prior precedent or
whet her it's instead Teague-barred. MIlIls does cite
Lockett v. Ohio for the general proposition that it's
beyond di spute that the sentencer, quote/unquote, nay not
be precluded from considering mtigation.

But before MIIls, the sentencer, quote/unquote,
al ways referred to the judge or the jury, never to
i ndi vidual jurors. That was a |l eap made for the first
time in MIIls. That was new. Even with a unanimity
charge, although there wasn't one in this case, as we'll
address, a jury still considered the evidence in the
manner that juries historically have considered evidence,
that is collaboratively. Until MIIls, the Constitution
had never been read to forbid unanimty as to verdicts,
whet her general verdicts or special verdicts. And even
since MIls, as this Court recently said in Jones v.
United States, we have |ong been of the view that the very
obj ect of the jury systemis to secure unanimty by a
conpari son of views and by argunents anong the jurors
t hensel ves.

So the question of jury unanimty, we believe,
remai ned open not only after Lockett but even within the

under st andi ng of nmenbers of this Court at the tinme of
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MIls and thereafter. |In fact, in MKoy v. North
Carolina, decided 2 years after MIIls, four Justices of
the Court rejected Lockett as supporting, |et alone
conpelling, a rule against jury unanimty.

Now, whether the dissenters in McKoy can be said
to be right or wong about the neaning of MIlIls is
irrelevant in this Teague context. The question is that
t hey believed that MIIls, not to nention Lockett, did not
resolve the unanimty question presented here.

QUESTION: M. Eisenberg, tell -- tell us
exactly what you mean by jury unanimty because, you know,
nost States require jury unanimty in the -- in the final
verdi ct.

MR. ElI SENBERG. Excuse me, Your Honor, yes. |
nmean only at the stage of finding whether particular
mtigating circunstances are present. That is the -- the
jury unanimty question that was decided in the MIIs and
McKoy cases, as |'ve said, subject to dispute, strong
di spute, anong the Court that continued even after MIIs.

Because this is a Teague case, the question, as
|'"ve said, is not whether MIIls was right or MKoy was
ri ght or which side can be better defended now, but
whet her State court judges reasonably could have known
what the outconme would be. And since even within the

Court there was such continuing controversy on the matter,
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it cannot be said that State judges reasonably coul d have
known, and therefore the case is Teague-barred.

But that uncertainty continued even beyond MKoy
because in the next simlar case before the Court, Walton
v. Arizona, the issue was presented on essentially the
sane basis as the MIIls case had been. The single hold-
out juror scenario, that a single juror because of a
unanimty requirenent in MIIls or because, in Walton, a
preponderance of the evidence standard, could bl ock
consideration of mtigating evidence and thereby mandate a
deat h penalty case.

QUESTION: On -- on the instructions in the red
brief at page 8 and then at page 9, there are two
different instructions set out. This is in the
respondent’'s brief. And then the jury formwhich has to
be checked is set out on pages 9 and 10. |In your viewis
that all we should consider when we interpret these
instructions, or do you have sone additional instructions
that you wish us to refer to?

MR. EI SENBERG ~ Your Honor, | think that the
instruction here was basically the sanme throughout, that
the nessage as to unanimty regarding mtigation or not
was basically the same throughout the instructions. It's
in the joint appendi x at page 21. It's repeated at page

26, and we think enbodied in the jury form-- I'msorry --
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al so at pages 66 and 67.

And in each of those cases, the jury was
instructed first that it nust be unaninmous to find
aggravation or no mtigation and then that it nust
unani mously find whether any -- find aggravating
ci rcunmst ances whi ch outwei gh any mtigating circunstances.

But, of course, the threshold question is
whet her the State courts could even have known that there
was such a thing as a rule against unanimty, whether or
not unanimty was actually required on the facts of this
case. And the Walton case, as |I've nentioned, is relevant
to that question because in Walton the sanme argunent was
at issue, and the argunment was that because of the
preponder ance of the evidence standard, a hold-out juror
or even really 12 hold-out jurors, so to speak, could be
sonmewhat persuaded by mtigating evidence, could think it
significant, but not quite past the tipping point required
by the preponderance standard and yet be precluded from
considering that evidence at all in the weighing stage.
And yet, the defendant |ost that argunent in Walton.

And again, the relevance for Teague purposes is
to | eave the State courts in the position of trying to
determ ne before Walton, before MKoy, before MIIls, in
this case in 1983 that the Ei ghth Anmendnment through the

Lockett case sonehow precluded the establishnment of
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unani mty.

QUESTION:  Well, with Lockett -- with Lockett
they -- what Lockett says is that the sentencer cannot be
precl uded from considering as a mtigating factor any
aspect of the defendant's character or record or any
ci rcunst ance.

Now, one thing that could have neant -- one
thing -- is that you cannot execute a person unless 12
people think that not only that crinme is unusually
terrible -- that's aggravating -- but also that it
outwei ghs in this person's life any good things he wants
to bring in. That's his character. And 12 people have to
cone to that ultimate judgment. Now, if that's so, 12
peopl e have to come to that ultimte judgment, 12 people
have not conme to that ultimte judgnent when in fact 11
woul d let himoff, but one blocks it by saying |I don't
agree that this is the mtigating circunstance. So if
that's what Lockett neans, it would be obvious that that
woul dn't satisfy it.

MR. ElI SENBERG. Wl --

QUESTION: Well, what else could Lockett nean is
my question.

MR. ElI SENBERG. Lockett -- Lockett --

QUESTI ON: \What el se could Lockett nean that

woul d make sense in the context of the death penalty? And
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you' Il have a | ot of answers, but | want to know what they
are.

MR. ElI SENBERG.  Excuse nme, Justice Breyer

QUESTI ON:  Yes.

MR. EISENBERG It -- what it also could have
made sense is that the jury as a whole in the historical
manner of juries had to consider the evidence, and there's
no doubt that it could have nmeant the interpretation that
you suggest. And we know that because MIIls held that and
McKoy held that. So, of course, it could have neant that.
But the fact that it could have meant that and was
eventually held to nean that over continuing dissent by
the Court is not -- does not resolve the Teague questi on.

QUESTION: No, it doesn't, but | want you to

tell me precisely in a reasonable way -- and I"'mgoing to
wonder if that's -- if it is reasonable or not. That's
going to be the issue -- what other thing it m ght have
meant. And | -- I'Il draw here on the concurrence in

Penry where the statenent is made it's obvious it's meant
what | just said it nmeant because anything el se woul d have
been arbitrary in the context of our arbitrariness
jurisprudence.

MR. ElI SENBERG Wl --

QUESTION: So -- so you tell nme -- | understand
the words, well, historical, et cetera, but I want to pin
9
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you down nore than that.

MR. ElI SENBERG  Yes, Your Honor. Let ne speak
first to Penry.

Penry did not involve this question of
unanimty, and the reason | believe that the opinion was
taken that it was obviously an application of Lockett is
because it involved very nmuch the same kind of categorical
question that was presented in Lockett. 1In the Penry
case, there were three questions before the jury, three
mtigating categories given to the jury. The defendant
said, | have sonme evidence that doesn't strictly fal
within one of those three categories. |In Lockett, there
were three categories of mtigation given to the
sentencer, and the defendant said, | have some categories
of mtigation that don't fall within those three
categories that ny sentencer was limted to. That's why
Penry is a straightforward Lockett case.

QUESTION:  But |I'm thinking of Penry's
commentary about MIIls or whatever. | may -- | my get
t hese cases m xed up, but | thought that MIIls was
characterized as a case that follows obviously --

MR. ElI SENBERG.  Your Honor, | --

QUESTION: -- from Lockett --

MR. ElI SENBERG. | could be wong, but | -- |

remenber no such statement from any of the opinions in
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Penry or really in any other case except for the -- the
M1lls and McKoy cases where the subject was in dispute.
So that to the extent it was obvious to some nenbers of
the Court, it was far from obvious to other nenbers of the
Court, and therefore certainly couldn't have been obvi ous
to the State court judges who were expected to know before
either of those cases were decided.

QUESTION: M. Eisenberg, the court of appeals
has changed its mnd in this area, has it not?

MR. EI SENBERG That is certainly our view, Your
Honor, and that is very relevant to the second question
presented here, which is whether, even assumi ng that the
MIls rule could be applied retroactively, there was a --
an unreasonabl e application of that rule by the State
court.

Now, originally this question cane before the
Third Circuit Court of Appeals in 1991 in the Zettl enoyer
case. It was the sanme type of instruction that's
presented here that tracked the structure of the
Pennsyl vani a sentencing statute. And the court of
appeals, the Third Circuit Court of Appeals, said that
that instruction was not inconsistent with MIIls, and it
said it was not inconsistent with MIIls because an
instruction that requires unanimty as to aggravation but

doesn't nention unanimty as to mtigation is not an
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instruction that requires unanimty as to both. It's the
sanme theory that we have been presenting in this case al
al ong.

In the next case that canme up before the Third
Circuit in 1997 in Frey, the Third Circuit held, no, that
ki nd of instruction, with all the words and proximties at
i ssue there, did violate MIIs.

QUESTION: Did it -- didit treat the Frey case
as overruling its earlier case?

MR. EISENBERG It's -- it treated it as
di stingui shing, Your Honor, but that -- M. Chief Justice,
but we think that that's irrel evant for our purposes
because the Frey case was a pre- AEDPA case, certainly
wasn't applying a deference standard. And the Frey case
not only wasn't applying the deference standard, but went
so far as to characterize the State court's interpretation
of its instruction in these capital cases as pl ausible.

Now, whether or not plausible neans
reasonabl e --

QUESTION:  Could I interrupt?

MR. ElI SENBERG  Excuse ne.

QUESTION: May | interrupt with just one
guestion? Because I'm-- I'ma little rusty on just what
t he sequence of opinions was. And | -- | think you have

one inpression of the case if you just read the
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instructions because | think you've got a very strong
argunment on the instructions.

| get a different inpression of the case when |
| ook at the jury form the verdict form which in effect
requires a check to show the jury acting unani nmously. And
my question is at the first go-round, did the court of
appeal s actually focus on the -- the jury formas well as
the instructions?

MR. ElI SENBERG. The court of appeals in the
Zettl enoyer case, the first one in 1991, focused on both,
Your Honor.

QUESTION: It did.

MR. EI SENBERG. And the court of appeals -- it
was faced with the -- the -- | believe that the page
exactly is 923 F.2d at 308. It's cited in our -- in our

brief. The court of appeals specifically quoted both the
charge and the verdict form and we woul d suggest that
both were legally parallel to the charge and the form
involved in this case. And the court made its comment in
regard to both of those provisions.

QUESTI ON: Because the jury form does seemto
inply a concept of unanimty because they got to require
-- you know, the formdefinitely refers to unanimty.

MR. EI SENBERG. Well, the formrefers to

unanimty in exactly the same way that the charge does, |
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woul d submt, Justice Stevens, because it says, we, the
jury, unani nously sentence the defendant in the above
matter, and then you have two options, just as the statute
in Pennsyl vania and just as the judge's charge laid out.
We unani mously sentence the defendant in the above matter,
and it says to at least -- we -- we, the jury, unaninously
sentence the defendant in the above matter to death or
life inprisonment. We, the jury -- have you found

unani mously, and then the two options. At |east one
aggravating circunstance and no mtigating circunstance or
-- and there's a big or in the mddle of the verdict form
-- or one or nore aggravating circunstances whi ch outweigh
any mtigating circunmstances. So --

QUESTI ON:  Yes, but -- but the key point is that
in the mtigating circunstances are, there are one, two,
three options. They just checked one.

MR. ElI SENBERG  Yes, Your Honor. There are
bl anks next to the mtigating circunstances, but frankly,
we still have those blanks next to mtigating
circunstances now after MIIls, after it's been changed, in
order to make it perfectly explicit that any one juror can
vote for mtigation.

QUESTION: And see, it isn't explicit here, and
t he check seens to nme to indicate that they were unani nous

on mtigating circunstance nunber 1, but they were not on
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t he ot hers.

MR. ElI SENBERG. Wl --

QUESTION: And so it seens very likely that sone
of the jurors may have considered -- felt they could not
consider mtigating circunstance 2 or 3.

MR. ElI SENBERG ~ Your Honor, two things. First
of all, the reason that there are checks there is that the
jury, under the Pennsylvania structure, is essentially
required to give a second |look at mtigation in the
wei ghi ng charge, even if sonme of those jurors may have --
even if the jurors may have been in dispute about the
exi stence of those mtigating circunstances. So in order
to apply the first phase of the instructions, they have to
deci de whether all of themfind no nmitigation. |If all of
themdon't find the absence of mtigation, then they go to
t he second stage, and at that point, they are all required
to ook at mtigation, even if they m ght have voted
against it the first time. So the statute appropriately
tracks the kind of mtigation that all of them are
required to consider in the weighing process.

The second point | want to make, however, Your
Honor, is that, of course, this is not the first tinme that
a verdict formlike this and an instruction |ike this have
been | ooked at. And I nust enphasize this is a deference

case under section 2254.
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As | explained, the Third Circuit in 1991 | ooked
at a verdict formlike this and said, no, this is not a
violation of MIls. Oher circuits around the United
St at es have consistently held that this kind of
instruction and verdict formare not a violation of MIIs.
Where the -- where the instruction and verdict form
explicitly require unaninmty as to aggravation but don't
explicitly require unanimty as to mtigation, then
there's no violation of MIIls. And that's --

QUESTION: And so -- so if in fact we have 12
jurors and all 12 believe that this person was awarded the
Congr essi onal Medal of Honor and 11 of themthink that
means he shouldn't get death, but one of themthinks it
isn't that nmuch of an offsetting factor, on your reading
of this, the -- they could conclude after Lockett that
it's death because we don't have unanimty on whether that
Congressi onal Medal offsets the horrible crine.

MR. EI SENBERG  Justice Breyer, for purposes of
t he second question here, the deference question, our
argunment is that that is not the case, that the jury here
was not permtted to vote for death or not required to
vote for death automatically nmerely because they were not
unanimous in failing to find a particul ar piece of
mtigation.

QUESTION: So if they had been -- because let's

16
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-- | -- 1 was reading the jury formdifferently, and I
m ght be wwong. [I'Il go back to that.

But take ny hypothetical and I want to go back
to the retroactivity question. And on that, you're
t hi nking, well, before MIls a State that came to that
concl usi on woul d not be violating the Constitution.

MR. EI SENBERG. What | would say, Your Honor, is
that before MIls a State that canme to that concl usion
woul d not have acted unreasonably for purposes of the
Teague st andard.

QUESTI ON:  Yes, all right.

Now, suppose in MIIls -- suppose you're right.
And now in MIIls you would say, well, that's not right,
and the reason that's not right is because the role of the
juror is not sinply to find the facts, but also to weigh
the significance of the mtigating fact against the horror
of the crime. That's what MIIs then on that view would
have sai d.

Well, why isn't that terribly inmportant? 1I.e.,
that is a radical shift in the role of the juror from what
was previously viewed as sinply finding facts, now to a
person who is going to nake the ultimte wei ghing question
in his own mind in respect to |life and death and the
person's career.

MR. El SENBERG Well, Your Honor, we think it is

17
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a significant change and that's --
QUESTI ON:  But ammzingly enough to fall within
in -- you see where |I'm goi ng?

MR. ElI SENBERG Well, that's --

QUESTION: I'm-- |I'msaying --
MR. EI SENBERG -- to the sanme exception.
QUESTION: -- a watershed rule. Is it a

wat er shed rul e?

MR. ElI SENBERG  Yes, yes. Yes, Your Honor, and
the answer to that is --

QUESTION: If it is a watershed rule, then of
course it's retroactive.

MR. ElI SENBERG. Then answer to that is, Your
Honor, that the fact that a rule is new enough to be
Teague-barred is hardly enough to make it -- render it --

QUESTION: In other words, it's not that --

MR. ElI SENBERG. -- a second Teague exception.
In fact, Your Honor, this Court has on numerous occasions
held that rules, including Lockett-based rules, are not
new, and yet not a single one of them has been held to be
a second exception. The Court has nade cl ear that that
category is exceedingly narrow, that such exceptions wll
be very rare, and surely in every other case where a -- an
i nportant Lockett-based rul e has been announced that has

been found new for Teague purposes, the Court has gone on
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to reject second exception status here. In fact, even
Banks in his brief here does not argue second exception
status for the MIIls rule.

In further coment on the MIIs rule, however, |
would -- | would like to -- on the Teague bar, Your Honor,
| would like to point out, as |I've nmentioned, that the
Court has previously considered Lockett-based clains for
Teague purposes. |In Simons, for exanple, and in the
Cal dwel | case, the Court established rules that were
explicitly based on Lockett concerning -- concerning the
jury's consideration of evidence at the -- at a capital
sentencing hearing. And yet, in both of those cases, even
t hough I woul d suggest they were really smaller | eaps from
Lockett than MIls was, the Court has held that those were
new rules that were not entitled either to old rule status
or to second exception status. And as in the cases
hol di ng that Simmons and Cal dwell were new rul es, we
believe the Court should hold that Teague is a new rule.

Now, to return to the question -- to the
def erence question, which --

QUESTI ON:  You nean that Teague is a new rule.

MR. EI SENBERG. |'m sorry, Your Honor. That's
MIls is a new rule.

QUESTION: MIlls is.

MR. ElI SENBERG. Thank you

19
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To return to the deference question, the second
guestion presented, as | was saying, the Third Circuit
held that the State court's interpretation, the one that
was victorious here in State court, the sane
interpretation based on the same State court precedents,
was pl ausi bl e. And whether or not plausible neans
reasonable, it surely does not mean unreasonabl e.

And yet, in the first post-AEDPA case invol ving
MIlls that cane along in the Third Circuit, this one, the
Third Circuit held w thout discussion of either its
original 1991 ruling that had upheld this charge or any
di scussion of its 1997 ruling that had noted that the
contrary construction was not unreasonable, the Third
Circuit held in this case that no court could reasonably
have applied MIIs in the way that the State court did.

And the -- the reason that all the other
circuits have disagreed with the Third Circuit on that and
that the Third Circuit itself has cone to a different
position on that gets back to MIIls itself because MIIs
was not the kind of charge that was involved in this case.
In MIls, the charge explicitly required the jury to be
unani mous in order to find the presence of mtigation.

QUESTI ON:  Just to get back a mnute, M.

Ei senberg, this case was deci ded before MIIls was decided.

Ri ght ?
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MR. ElI SENBERG. The direct appeal in this
case --

QUESTI ON:  Yes, the direct appeal.

MR. EI SENBERG. -- was conpl eted, including
deni al of certiorari by this Court, before MIIls was
deci ded. Yes, Your Honor.

And in the MIIls case, the Court was faced with
a verdict formwhich explicitly required unanimty to find
-- to mark yes for mtigation and explicitly required that
only those mtigating circunstances marked yes -- that is,
unani nously marked yes -- could be considered at the
wei ghi ng st age.

Now, contrast that in both respects w th what
happened here. There was no instruction on unanimty for
yeses. There was no instruction that only unani nous yeses
could be weighed. Instead, we have only an instruction
requiring unanimty for no votes on mtigation.

And | think that there's a further inportant
poi nt about the MIIls case.

QUESTI ON:  But, M. Eisenberg, you would concede
that those -- those questions are -- are certainly
anbi guous. The -- Pennsyl vania made the change just to
clarify that it was the individual juror and not the --

t he group. You can |ook at those and conclude that just

li ke you had to find the aggravated unani nously, so you
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had to find each mtigating unaninmously. The formis
certainly susceptible to that reading.

MR. EI SENBERG  Well, Your Honor, | would
suggest that if it is susceptible to such a reading at
all, it is far fromthe primry nmeani ng, and the reason
for that is really just the rules of English grammar. The
two stages of the process that are laid out in the
instruction in question are not parallel. They are
dramatically different. So the first stage says, you nust
be unani mous in finding aggravating circunstances or no
mtigating circunmstances. And there's no question, as a
matter of grammar, that there's only one verb in that
sentence with two objects, aggravating circunstances and
no mtigating circunmstances. The verb, unaninously finds,
must apply to both nouns.

In the second sentence, we have a different
structure. Unaninmously find --

QUESTION: M. Eisenberg, if you -- if you were
-- if you were a -- a defense | awer and you knew that the
-- the law was that each juror could individually decide
the mtigators and you were confronted with a formlike
this, would you object?

MR. El SENBERG Well, Your Honor, had the MIIs

rul e already been decided, | think sonmebody m ght have
rai sed an objection. It may or may not have succeeded but
22
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certainly had an objection been able to be made

cont enpor aneously, we woul dn't have to have worried about
error being built into the trial and the matter coul d have
been handl ed expeditiously.

That's why we have changed our verdict form not
because Pennsyl vani a has changed its understandi ng of what
has al ways been the structure of its sentencing process,
but because once MIIls was decided, once the matter was
constitutionalized, it becane certainly wise for the court
to attenpt to avoid further litigation on the question by
making it explicit.

QUESTION: Before it was just the | aw and not
constitutional, it was all right to be -- to be anbi guous,
but once it was constitutional, it had to be clear? 1'm
not foll ow ng.

MR. ElI SENBERG. Well, our -- our argunent, Your
Honor, is that the fact that they changed the formin
response to a new rule is not evidence that they
previously read their statute in a different way. In
fact, the State supreme court has always said that it has
al ways read the statute to require unaninmty only as to
t he absence, to the rejection of mtigation and not to the
finding of any particular mtigation.

But in reference to your question concerning

argunments of counsel, in fact, there was no argunent of
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counsel fromeither side here that the jury had to be
unani nous about mtigation. In the same manner that Your
Honor has suggested, presumably the prosecutor, had he
believed that the jury had to be unani nous about
mtigation, it would have been to his advantage to say so
and to argue to the jury, all 12 of you have to find these
bef ore you can consider them He didn't say anything like
t hat .

And in fact, here's what the defense | awer said
in volume 6 of the trial transcript at pages 2300 and
2301. He wasn't, | believe, specifically referring to
m tigation, but he said, quote, think individually, decide
this individually. All it takes is one person to save his
life.

Now, in light of the manner in which the case
was argued to the jury and in light of the manner in which
t he judge presented the charge and |l aid out the verdi ct
form we believe that the jury would not have -- cannot be
assunmed to have cone to the wong conclusion here, and
surely that the State court and, as |'ve nentioned, every
Federal circuit court |looking at simlar instructions and
verdict forms, could not be said to have acted
unreasonably in finding the absence of a MIIs violation.

Thank you. [If there are no further questions,

now | 'd like to reserve the remainder of ny tine.
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QUESTION:  Very well, M. Eisenberg.

M. Flora, we'll hear from you

ORAL ARGUMENT OF ALBERT J. FLORA, JR.
ON BEHALF OF THE RESPONDENT

MR. FLORA: M. Chief Justice, may it please the
Court:

Lockett and Eddi ngs established a fundanment al
principle which basically provides that a State which
creates any barrier which precludes a sentencer from
giving full consideration and full effect to mtigating
evidence relating to a person's character, background, and
circunstances of the offense is constitutionally
i nperm ssible.

VWen we look at MIls and take into account the
decision in MKoy, the unanimty instruction in MIIls, in
a wei ghing State such as Pennsyl vania, essentially was a
different type of barrier which precluded jurors to give
effect to mtigating evidence. |In a non-weighing State,
the unanimty requirenent would probably be appropriate,
but in a weighing State, what happens is a single juror
can say to other 11 jurors, | don't believe that this
particul ar piece of evidence satisfies a mtigating
circunmstance, and that single juror can preclude those
other 11 jurors fromgiving effect.

QUESTI ON:  That m ght have been, M. -- M.
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Fl ora, the | ogical extension of Lockett, but to say that
Lockett itself conpelled or directed that extension |
think is quite a stretch

MR. FLORA: Justice G nsburg, | think when you
| ook back at the |egal |andscape over a period of tinme,
goi ng back from Hitchcock, to Skipper, to Eddings, in al
of those cases, the Court dealt with different types of
barriers. The Court dealt with different pieces of
factual evidence relating to character and background and
ci rcunmstances of the offense.

When the Lockett rule was initially announced by
a plurality of the Court, the Court could not perceive in
the future every different type of barrier that may cone
about, and so what happened over a period of tine, when
you took the Lockett rule, you were essentially applying
it to a variety of factual different situations, and each
time the Court would |look at a particular barrier, which
it had not perceived in the past, and if it precluded a
juror or a jury fromgiving effect to mtigating evidence,
it struck down that barrier. And that's where we're
com ng from here.

So when we say that it is a stretch of Lockett,
| don't believe so. | think it is a |ogical consequence
of Lockett. | think it is dictated by Lockett and the

cases that followed after that.
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QUESTION: Does it -- does it nean nothing that
this Court was so sharply divided and that you really have
just an opinion? The |ead opinion is |abeled opinion of
the Court, but Justice White disassociated hinself from
the reading. He -- he had a nmuch narrower view of the
case.

MR. FLORA: If we look at MIIls and if we | ook
at the dissent, in looking at the dissent, ny
interpretation was that the issue was over how a
reasonabl e juror would have interpreted the particular
instructions in that case. | did not glean fromthe
di ssent that they thought a unanimty requirenment woul d
not constitute a barrier to a jury or jurors giving effect
to mtigating evidence.

If you look at McKoy -- and | think this is a
question that Justice Breyer had posed about a case -- in
McKoy at 494 U.S. at 438, the Court says in the majority
opi nion, we reason that allowing a hold-out juror to
prevent the other jurors fromconsidering mtigating
evi dence violated the principle established in Lockett v.
Chi o, that a sentencer may not be precluded from giving
effect to all mtigating evidence.

QUESTI ON:  Yes, but Lockett didn't put it quite

that way, did it? | nean, frequently a |l ater decision
wi |l kind of characterize an earlier decision in a way
27
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that tends to support the | ater decision.

MR. FLORA: That is correct. | -- 1 would agree
to a point. If we |ook at Lockett, Lockett did not say
that an evidentiary ruling which precluded the
consideration or giving effect to mtigating evidence was
constitutionally prohibited.

QUESTION: It said that the -- it said the court
had to admt any evidence dealing with the defendant's
char acter.

MR. FLORA: That is correct, but what |I'm saying
is when you | ook back at Lockett, at the tine Lockett was
decided, | don't think the Court could -- could envision
the various types of barriers that a State could create
whi ch woul d preclude a sentencer fromgiving effect to
mtigating evidence. So each time a barrier came up,
whet her it was in Eddings or Skipper or Hitchcock --

QUESTI ON: But what happened in Lockett was
quite different than what was involved in MIIs. In
Lockett, evidence was offered to be considered by the
jury. The court said, no, that's not what we think of as
mtigating evidence. And our Court said, any evidence
bearing on the defendant's character is adm ssible for
consideration by the jury. Now, that's a long step from
t he way you describe MIIs.

MR. FLORA: The way | describe MIIls is
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essentially again that in order to give effect to
mtigating evidence, you sinply cannot have a requirenent
which allows one juror to preclude the other 11 from
giving that effect. And it's my position that that is --
that concept is dictated by the Lockett rule.

QUESTION: If there's doubt about that, | nean,
one m ght say you would prevail on that argunment in a
debate, but Teague requires nore, doesn't it?

MR. FLORA: There is |anguage as to whether if
there is a reasonabl e debate anongst the m nds of the
jurors. The problemw th that concept, when you | ook at
the history of capital jurisprudence since Furman on
forward, | can only think of probably two cases in which
this Court has been unaninous in its decision, one of
whi ch was Hitchcock v. Dugger. |If we say that the rule
upon which a defendant seeks to rely is a newrule, if so
much as one Justice disagrees, | don't think we could ever
have then a rule that would be based on precedents.
That's the problem | have.

QUESTION: Does it make any difference if it's
four Justices, as it was in MKoy, do you think?

MR. FLORA: | don't think you can honestly
guantitate it -- put a quantitative amount to it. | just
think that --

QUESTION: Does it nmake any difference that the
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di ssenters say Lockett didn't renotely support the rule
that a mtigator found by only one juror controls?

MR. FLORA: | think -- that's a tough questi on.

QUESTION: But that is what -- what was said in
McKoy by the dissenters.

MR. FLORA: That is what was said in MKoy by
the dissenters, but the mpjority in MKoy disagreed wth
t hat .

QUESTION: Would it be all right, let's say
today after MIls, for a trial judge to instruct a jury,
| adi es and gentlenen of the jury, this is a case of utnost
gravity fromthe standpoint of both the defendant and --
and the famlies of the victinse? And your verdict will be
most valuable if you are unaninous as to mitigating and
aggravating factors. You should not surrender your
i ndi vidual views. |If you cannot conme to that concl usion,
then I'Il give you further instructions. Could a judge
say that? Wuld that serve a purpose?

MR. FLORA: A judge could not say in light of
MIls. | think, however --

QUESTION: It's too dangerous?

MR. FLORA: ~-- especially in a weighing State
because you're tal king about unani nously find aggravating
circunstances. Then you al so used the phrase unani nously

find mtigating circunstances, and that's the problemthat
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| have.

| think clearly a court can give guidance to a
jury in the consideration and wei ghing of evidence, and
quite frankly, that happens all the tine.

QUESTI ON: Because it seens to nme that what [|'ve
said is right, that if they are unaninmous on all factors,
that that's -- that's the jury functioning at its best.
And you would give further instructions in the event that
the jurors cannot surrender -- should not surrender their
i ndi vidual views on mtigation, and if that's the way it
has to come out, fine. But | want you to try to do this.
You think that would be error?

MR. FLORA: If you tell the jury to try to
unani nously find all of the mitigating factors, the
problem| see with that is what happens if they don't. In
Pennsylvania there is no renedy if there is a deadl ock on
the finding of a mtigating factor.

QUESTION:  Well, of course, my hypothetical was
hal f -- half conpleted, and then we'd have to fill in what
woul d happen and | -- | didn't bother to do that. But it
does seemto ne that the instruction | suggest in the
first instance is -- is valuable and also reflects the
understanding at |east pre-MIls that -- that many people
in the |l egal system had as to the way the jury functions.

MR. FLORA: It was an understandi ng of the way
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the jury functions pre-MIIls. | would agree there, but in
the penalty phase, in taking a | ook at the way the
unani mty requi rement would operate in that phase, it is
very different --

QUESTION: Well, I -- 1 think for your case you
-- you have to anmend your statenment. |If you say this was

t he general understanding as to the way the jury functions

pre-MIlls, | think you should say pre-Lockett or -- or
you're in danger of |osing your Teague argunent.

MR. FLORA: Well, when | think of a unanimty
requi rement in a non-capital setting, if one juror holds
out, that juror cannot force a guilty verdict. 1In a
capital case, if one juror holds out and precludes the
other 11 fromgiving effect to mitigating evidence, that
one juror essentially can effect a sentence of death.

QUESTION: That's true, but now what are you --
what do you say to a different reading of Lockett, which
woul d be the follow ng? A State official reads Lockett
and says, this is howit's supposed to work, that the
def endant can introduce evidence on anything he wants and
the jurors can consider any of this mtigating evidence,
and they do consider it. But when it cones tine to vote,
the only things that the jurors can use to offset the

aggravating factors are mtigating aspects of the

defendant's life, that they unani nously agree are, one, in
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exi stence and, two, are mtigating. They |ook at Lockett
and say, of course, the jurors considered everything. Now
-- now it conmes tine to vote, and at this point these are
the rules in our State.

Now, what | think is the hardest for you is,
whil e that m ght not be the best reading of Lockett and it
certainly doesn't prove to have been the true readi ng of
Lockett after MIIls, can we say it's an unreasonabl e
readi ng of Lockett?

MR. FLORA: | think we can.

QUESTI ON: Because?

MR. FLORA: | think we can because nerely giving
consideration to mtigating evidence would, | think, also
necessitate the ability to give effect to that evidence,
and | think that's what's essential. |If we're left with
the fact --

QUESTI ON:  But you -- you don't seemto nention
our holding in Saffle v. Parks which was a nmuch harder
cl oser case in ny view about whether it was dictated by
Lockett than your case. And the Court said no. And in
light of Saffle, I -- 1 don't see what you have |l eft going
for you on that argunent.

MR. FLORA: In Saffle, you were dealing with an
anti-synpathy instruction. Synpathy in and of itself is a

concept, but it's not evidence of character. [It's not
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evi dence of background. |It's not evidence of the
ci rcunstances of a crine.

QUESTION: Synpathy is a -- a conflict?

MR. FLORA: Is a concept.

QUESTI ON:  Concept.

QUESTION: Oh, concept. Excuse ne.

MR. FLORA: \When you introduce synpathy, as the
attenpt was to be done in Saffle, that by doing that
you're bringing into the picture sonmething that is totally
irrelevant and fromwhich a jury would not be able to nmake
a reasoned noral inquiry into the culpability of the
def endant to determ ne whether a sentence of death or life
shoul d be inposed. So when | | ook at Saffle and | | ook at
what Saffle was attenpting to do, | think that's very
di fferent than having a barrier which precludes giving
effect to character evidence and background evi dence and
evi dence specifically relating to the circunstances of an
offense. | see it as being very different under the

ci rcumst ances.

QUESTION: Is -- is -- the point I was thinking
before and 1'd -- it was Justice Kennedy actually. |
t hi nk when he -- he wwote in concurrence. |t is apparent
the result in MIIls fits within our |line of cases

forbidding the inposition of capital punishnment on the

basis of caprice in an arbitrary and unpredictable fashion
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or through arbitrary or freakish means. That's Franklin
and California v. Brown and Furman and so forth.

Al right. Think back to what ny -- ny effort
to characterize a reasonable State interpretation of
Lockett different fromyours. Well, can you say why woul d
that be in your opinion, the State saying they consider
everything? You renenber what it was. Right? Al right.
Why woul d that be freakish or arbitrary?

MR. FLORA: It would be freakish or arbitrary
again | think because nmere consi deration of evidence by a
jury is not enough. | think you have to give that
evi dence effect. Wthout giving that evidence effect, |
think you can end up with an arbitrary inposition of the
deat h penalty.

QUESTION: No, but the question is how you give
it effect. Eddings and Lockett said you cannot preclude
the jury, all 12 people, categorically fromgiving a
certain kind of mtigating evidence any consideration.

The question in MIls was can you preclude one juror from
giving dispositive effect to an item of evidence in such a
way as to determ ne the verdict. Those are two very

di fferent questions. They can be placed under the
unbrella of what effect nust jurors be allowed to give to
mtigating evidence, but they are very different questions

within that unbrell a. And it seens to ne that because the
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gquestions are different, there is not sonmething irrational
or capricious in soneone having a question -- in soneone
bei ng uncertain of the answer to the second question even
t hough the first question has been answered in favor of
adm ssibility. What do you say to that?

MR. FLORA: | think that it still conmes back to
how the unanimty requirement operates. And the mechani sm
that's being utilized in enploying that unanimty
requirenment is the actual juror, and if that juror is
again | think a lone, hold-out vote, then I think under
the circunstances that is a clear violation of the Lockett
rule.

QUESTION: Is -- a different question. |Is the
jury formin the record -- do we have it? I'm-- |I'm
| ooki ng at pages 66, 67, and 68 of the appendi x where --
of the joint appendi x where you have the form And |I'm
trying to work out whether this is or is not anbi guous.
And it seens to ne it m ght depend on the way in which it
appeared on the page because you see the word unani nously
appears over here in question 2 on page 66, and dependi ng
on how this is indented, it m ght be whether the jury
woul d reasonably think that that word unani nously does or
does not apply to the gquestions that are on page 68.

MR. FLORA: It's inproperly indented. Wen you

go back and I think you could actually |ook at the -- at
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the jury --

QUESTION: But the formitself is -- it's
indented. If it were indented, it would seemthat the
unani mously woul d govern what follows thereafter, but if
it's not indented, it seens to me a judge m ght reasonably
think that that word unani nously didn't govern what --
what follows thereafter

MR. FLORA: When you have we, the jury, have
found unani nously, ny recollection of the formwas that it
is actually not indented |ike that.

QUESTION: If it's not indented, then -- and
this is the other part of the case. See, if -- if it's
not indented, then you | ook at the instruction and in the
instruction itself, nowhere does the judge say anything
about having to find the -- the mtigating factors
unani nously. He doesn't say that. And then you | ook at
the jury formand again, if it's not indented, it really
doesn't seemto say that they have to find this
unani nously because the word unani nously seens to apply
here on the page to the first three things that are bl ank.
And then we get a new section. In the new section it
doesn't say anything about unani nous.

So -- so that was what | want you to reply to
because the question is whether a judge in that State

court could reasonably have taken this form and the
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instructions and said, well, it -- it doesn't say they
have to be unani mous. They woul dn't have thought they
di d.

MR. FLORA: M understanding of the verdict form
when it was devel oped was that we, the jury, have found

unani mously basically applies to all of the check-off

itens.

QUESTION: All of those things.

MR. FLORA: | beg your pardon?

QUESTION: And -- and if a judge -- if a judge
in the State says, well, | think it didn't, what would you

point to in reply?

MR. FLORA: The only thing that | could point to

is the actual verdict formitself. That's all | could
poi nt to.

l'd like to go back a mnute on the -- the
gquestion on the jury question -- or the jury instructions.

Jury instructions in capital cases to begin with
are very difficult to get across to jurors. Just
traditionally we've had a tough time. When you |ook at a
case like this and you have the jury going through the
guilt phase of the case, that jury is already conditioned
to a unanimty requirenment in finding guilt. Wen you
then carry them over to a penalty phase and you take the

instruction that we have here and you give that

33

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

instruction to them given the fact it's the way they've
al ready been conditioned and listening to that instruction
and hearing the word unani nously repeated and repeated,
there is a substantial likelihood that the jury would
interpret that instruction as requiring unanimty both as
to the aggravating and mtigating circunmstances. And
that's the problemw th the instruction.

And then when you take the verdict slip and put
that on top of it, | think that conpounds everythi ng under
the circunstances. And that's the problem here.

VWhen we -- staying with this, when the State
supreme court | ooked at the MIIls issue -- and they
decided MIls on the nerits in 1995. It was not decided
during the direct review process. Pennsylvania has a very
uni que procedure dealing with finality in capital cases.
In 1995 when the State suprenme court applied MIIls on the
merits, what they sinply did was they said, we interpret
our statute as not requiring unanimty. They | ooked at
only a portion of the instruction, | believe approxi mately
three sentences, and they say, the instruction tracks the
| anguage of our statute and therefore there is no
violation of MIIls. | suggest that's an unreasonabl e
application because what they didn't do is apply the
correct standard in --

QUESTI ON:  But that was sonething in 1995, and
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you' re tal king now about a case that was over on direct
appeal before MIIls was deci ded.

MR. FLORA: That is correct, but in 1995, when
t he case was deci ded, the Pennsylvania supreme court had
the benefit of MIls. And that's what's different about
this case.

Pennsyl vani a has a very different and uni que
procedure which essentially | eaves open the direct review
process because in capital proceedings in Pennsylvania
prior to 1996, the State court on collateral review would
apply any existing constitutional precedents to a claim
even though it was not considered first on direct review
and even though the decision came up or was deci ded by
this Court after the direct review process. It's a very
di fferent concept there. So there's a question here as to
when finality | think occurred.

QUESTI ON:  But wouldn't that undercut this
Court's remand the first tinme around? | nean, if it were
-- if it was still on direct review, then there woul dn't
be any question about applying Teague and yet we sent it
back.

MR. FLORA: And | understand that, and when you
sent it back, one of the questions we had in our own m nd
is whether in fact this Court was fully aware of

Pennsyl vani a's uni que process dealing with finality in
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capital cases.

In | ooking at Teague, one of the very first
t hi ngs you have to do is determ ne when the judgnent is
final. Teague itself speaks in terns of conventional
notions of finality, but that doesn't mean a State can't
develop its own concept of finality to which the Federa
courts should give respect. After all, States have the
primary responsibility for establishing rules of crimnal
procedure and protecting the rights of an accused.

Wth that in m nd, concepts of federalism and
comty which underline the basic precepts of Teague are
not offended if a State court decides to keep open its
direct review process and on collateral review say, | ook,
here's a decision that came down fromthe United States
Suprenme Court. We are going to apply it to the facts of
this case because we want to be absolutely certain that
execution of an individual is beyond constitutional
reproach.

QUESTI ON:  Yes, but that's the State making a
policy that its State court judges will do that, and
that's different froma Federal intrusion.

MR. FLORA: | think the States have a right to
do that.

May | finish the question?

QUESTION: | think you've answered it, M.
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Fl ora. Thank you.
M. Ei senberg, you have 4 m nutes remaining.
REBUTTAL ARGUMENT OF RONALD EI SENBERG
ON BEHALF OF THE PETI TI ONER

MR. ElI SENBERG. Thank you, M. Chief Justice.

As to the | ast point concerning finality, Your
Honor, and the argument that the -- Pennsylvania has
created a unique formof collateral review, which is
really just direct review, that would be news to the State
suprenme court which declared this very case to have becone
final at the conclusion of direct appeal in 1987.

Mor eover, the Pennsylvania Suprenme Court has on
numer ous occasions applied the Teague rule in cases
arising on collateral reviewto hold that the claim at
issue was a new rule. Obviously they couldn't have done
that if they didn't think that their own collateral review
occurred after the point of finality.

And -- and furthernore, in -- in response to the
argunment that this Court may not have been fully aware of
t he supposedly uni que nature of Pennsylvania's procedure,
M. Flora nade exactly that argunment in the brief in
opposition to certiorari that preceded this Court's
previous sunmary disposition in this case.

Concerni ng the general argunent that Lockett is

not a new rul e because it forbids any barrier to the
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consideration of mtigation, of course the whole question
of what's a barrier that qualifies for Lockett protection
or not -- and that question has by no neans been clear, as
| mentioned. That was the exact argunent that was at
issue in Walton, and the majority of the Court held that
to the extent the preponderance standard is a barrier,
it's an acceptable barrier. But, of course, even in those
cases where the Court has held that Lockett applies, to
create a rule against a barrier to consideration such as
Si mmons and such as Caldwel |, the Court has, nonethel ess,
held that that rule is new

Saffle is certainly additional support for that
proposition, although in Saffle the Court declined to
create a rule. In Sinmmons and Cal dwel |, the Court did
find that the rule was required by Lockett, and yet in
| ater cases found that the rule was new.

Now, one of the reasons | think that the
alternative view or the -- the failure to see Lockett
i mmedi ately as a case that precluded unanimty is because
we nust consider what the nature of consideration of
mtigating circunstances is, Your Honor. [It's not nerely
a fact finding. It is really a mxed question of law, in
fact. The jury is not required to find fact A fact B, or
fact C. It is required to find a mtigating circunstance.

And given that that is the nature of mtigating
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circunstances, it was all the nore reasonable for the
States not to understand Lockett as precluding unanimity
for the purposes of making that m xed fact -- m xed fact
and | aw determ nation at the mtigating stage. But in any
case, as |'ve said, given the dispute even on this Court,
it was certainly reasonable for the -- for the State
courts not to know.

And gi ven the dispute anong the other courts
about the -- the nature of the application of the MIIs
rule to verdict forms and instructions like this one, it
was certainly reasonable for the State courts to --

QUESTION:  See, this m xed question of fact of
law that | think nmakes it nmore difficult for you in the
sense that if it's a m xed question, it's really asking
the jurors to decide should this person die, does he
deserve to die. And then the pre-MIls statute in the
St ate becones a situation where he will die even though 11
jurors think he shouldn't.

MR. EI SENBERG. But, Your Honor, those --

QUESTION:  And that -- that --

MR. ElI SENBERG -- those difficult m xed
guestions are exactly the kinds of questions that we
al ways ask juries to decide and in every context outside
of this one, to decide unani nously, even for exanple, not

just in the case of the commonweal th nmeeting its burden of
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proof, but the defendant neeting his burden of proof where
t hat burden of proof is on himin the situation of a -- of
an affirmative defense.

Of course, my argunent is not that Lockett can't
possi bly be read to require the result that you suggest.

If there are no further questions, thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Ei senberg.

The case is submtted.

(Wher eupon, at 12:24 p.m, the case in the

above-entitled matter was submtted.)
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